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JUSTICE DAVISdedlivered the Opinion of the Court.



SYLLABUSBY THE COURT

1. ““Moot questions or abstract propositions, the decison of whichwould avall
nothing inthe determination of controverted rightsof personsor of property arenot properly cognizable
by acourt.” SyllabusPoint 1, Sateexrel. Lilly v. Carter, 63 W. Va. 684, 60 S.E. 873 (1908).”

Syllabus point 1, State ex rel. Durkin v. Nedly, 166 W. Va. 553, 276 S.E.2d 311 (1981).

2. “* A caseisnot rendered moot eventhough aparty to thelitigation hashad achange
ingatussuch that he nolonger hasalegally cognizableinterest in thelitigation or theissueshavelogt their
adversarid vitdity, if suchissuesare capable of repetition and yet will evadereview.” Syllabuspoint 1,
Sateexre. M.C.H. v. Kinder, 173 W. Va 387, 317 SIE.2d 150 (1984).” Syllabus point 2, Sate

exrel. Davisv. Vieweg,  W.Va __ ,  SE2d___ (No. 26845 January 28, 2000).

3. “Threefactorsto becongderedin deciding whether to addresstechnically moot
isuesareasfollows firg, thecourt will detlerminewhether suffident collateral conseguenceswill result from
determination of the questions presented so asto judtify rdlief; second, while technically moot inthe
immediatecontext, questionsof great publicinterest may neverthd essbeaddressad for thefutureguidance
of the bar and of the public; and third, issueswhich may be repeatedly presented to thetria court, yet
ecapereview a thegppelaeleve becauseof thelr flegting and determinate nature, may gopropriaidy be
decided.” Syllabus point 1, Israel by Israel v. West Virginia Secondary Schools Activities

Commission, 182 W. Va 454, 388 S.E.2d 480 (1989).



4, “A writ of prohibitionwill notissueto prevent asmpleabuseof discretion by atrid
court. Itwill only issuewherethetrid court has no jurisdiction or having such jurisdiction exceedsits
legitimate powers. W. Va. Code, 53-1-1." Syllabus point 2, Sate ex rel. Peacher v. Sencindiver,

160 W. Va. 314, 233 S.E.2d 425 (1977).

5. “In determining whether to entertain and issuethewrit of prohibitionfor casesnot
involving an absence of jurisdiction but only whereit is claimed that the lower tribunal exceeded its
legitimate powers, thisCourt will examinefivefactors. (1) whether the party seeking thewrit hasno other
adequate means, such asdirect apped, to obtain the desired rdlief; (2) whether the petitioner will be
damaged or prejudiced inaway that isnot correctableon gpped; (3) whether thelower tribund’ sorder
Isclearly erroneousasametter of law; (4) whether thelower tribund’ sorder isan oft repeeted error or
manifess persgent digegard for ether procedurd or subgtantivelaw; and (5) whether thelower tribund’s
order rases new and important problemsor issues of law of first impresson. Thesefactorsaregenerd
guiddinesthat sarve asaussful sarting point for determining whether adiscretionary writ of prohibition
shouldissue: Althoughdl fivefactorsneed not bestisfied, it iscleer that the third factor, the existence of
clear error asamatter of law, should be given substantial weight.” Syllabus point 4, Sate ex rdl.

Hoover v. Berger, 199 W. Va 12, 483 S.E.2d 12 (1996).

6. “‘Inthelaw concaring cugtody of minor children, no ruleismarefirmly established
than that theright of anaturd parent to the custody [of] hisor her infant child is paramount to thet of any

other person; it isafundamenta persond liberty protected and guaranteed by the Due Process Clauses



of theWest Virginiaand United States Condtitutions.” SyllabusPoint 1, In ReWillis, 157 W. Va 225,
207 S.E.2d 129(1973).” Syllabuspoint 1, In Interest of Betty JW., 179 W. Va 605, 371 SE.2d 326

(1988).

7. “‘Wes VirginiaCode, Chapter 49, Article 6, Section 2, asamended, and the Due
Process Clauses of the West Virginiaand United States Condtitutions prohibit acourt or other am of the
State from terminating the parenta rights of anaturd parent having legal custody of his[or her] child,
without notice and the opportunity for ameaningful hearing.” Syl. pt. 2, InreWillis, 157 W. Va 225,
207 S.E.2d 129 (1973).” Syllabus point 1, West Virginia Department of Welfare ex rel. Eyster

v. Keesee, 171 W. Va. 1, 297 S.E.2d 200 (1982).

8. “The spedific procedurd protectionsaccorded to adueprocessliberty or property
interest generaly require]] consderation of threedigtinct factors: firdt, theprivateinterest that will be
affected by gate action; second, therisk of an erroneous deprivation of the protected interest through the
procedures used, and the probablevaue, if any[,] of additiond or substitute procedura safeguards; and
third, the government’ sinterest, including the function involved and thefiscal and adminigrative burdens
that the additional or substitute procedura requirementswould entail.” Syllabuspoint 5, Major v.

DeFrench, 169 W. Va. 241, 286 S.E.2d 688 (1982).

9. “Applicable sandardsfor procedurd due process, outsdethe crimind area, may

depend upon the particular circumstances of agiven case. However, there are certain fundamental



principlesin regard to procedural due processembodiedin Articlelll, Section 10 of the West Virginia
Condtitution, which are; Firgt, the more valuabl e the right sought to be deprived, the more safeguards
will beinterposed. Second, due processmust generdly be given beforethedeprivation occursunlessa
compeling public policy dictatesotherwise. Third, atemporary deprivation of rightsmay not requireas
large ameasure of procedura due process protection asapermanent deprivation.” Syllabuspoint 2,

North v. West Virginia Board of Regents, 160 W. Va. 248, 233 S.E.2d 411 (1977).

10.  Whether anincarcerated parent may attend adioostiond hearing addressng the
possibletermination of hisor her parentd rightsisametter committed to the sound discretion of thearcuit

court.

11.  Inexercdngitsdiscretionto decidewhether to permit anincarcerated parent to
attend adigpostiond hearing addressing thepossibletermination of hisor her parentd rights, regardiess
of thelocation of theingtitution wherein the parent isconfined, the dircuit court should balance thefallowing
factors (1) the dday resulting from parentd attendance; (2) the need for an early determination of the
matter; (3) the dgpsed time during which the proceeding has been pending beforethe circuit court; (4) the
best interestsof the child(ren) inreferenceto the parent’ sphysicd atendanceat thetermination hearing;
(5) thereasonableavailability of the parent’ stestimony through ameansother than hisor her attendance
a thehearing; (6) theinterestsof theincarcerated parent in presenting hisor her testimony in personrather
than by alternate means; (7) the affect of the parent’ s presence and personal participationin the
procesdings upon the probahility of hisor her ultimate Success on the meits; (8) the cogt and inconvenience

iv



of trangportingaparent from hisor her place of incarceration to the courtroom; (9) any potentia danger
or security risk which may accompany theincarcerated parent’ stransportation to or presenceat the
proceedings, (10) theinconvenience or detriment to parties or witnesses, and (11) any other relevant

factors.



Davis, Justice:

Inthisorigina proceeding in prohibition, petitioner, Jeanette H.,' aparent who was
incarcerated by the State of West Virginia, sought to prohibit the Honorable David M. Pancake, Judge of
the Circuit Court of Cabell County, from refusing to order her transportation to adigpostiona hearing
where her parental rightsto her fiveminor children might beterminated. During the pendency of the
proceedingsinthisCourt, however, Jeanette H. wasgranted parole. Consequently, theissueraisedis
technicaly moot and thewrit, therefore, isdismissed. Neverthdess, becausetheimportant question raised
intheinstant petition satifiesthe exception to themootness doctrine, we addresstheissue on itsmerits.
In this regard, we conclude that the decision of whether to transport an incarcerated parent to a
dispostiond hearingiswithinthecircuit court’ sdiscretion, and we st forth thefactorsto be consdered

by that court in exercising its discretion.

l.
FACTUAL AND PROCEDURAL HISTORY
Thefollowing facts are set forth in the Petitioner’ s brief, and are not disputed by the
respondents. Throughout the proceedings that lead to the filing of the ingant petition, Jeanette H., the
petitioner, wasinthe custody of theWest VirginiaDepartment of Corrections. Following JeanetteH.’s

ared, for violating conditionsimposad upon an earlier pardle, theWest VirginiaDepartment of Hedthand

“Wefollow our past practicein domestic and juvenile casesinvolving sendtivefactsand
do not use the last names of the parties. See, e.g., Sateexrel. Amy M. v. Kaufman, 196 W. Va.
251, [254n.1,] 470 SE.2d 205[, 208 n.1] (1996).” Elmer Jimmy S v. Kenneth B., 199 W. Va. 263,
264 n.1, 483 S.E.2d 846, 847 n.1 (1997).



Human Resources[hereinafter “ DHHR] filed apetition to gain immediate custody of Jeanette H.’ sfive
minor children. Inreponsetothis petition, Judge Pancakefound probable cause of abuseand neglect and
granted custody of thechildrentothe DHHR. On Augugt 31, 1999, Jeanette H. filed amoation requesting
apogt-adjudicatory improvement period. Judge Pancake granted the mation on September 8, 1999. The
improvement period wasto commenceupon JeanetteH.’ sarriva a adrug rehabilitation trestment center 2
Theresfter, on October 18, 1999,*the DHHR initiated proceedingsto terminate Jeanette H. sparental

rights.* A termination hearing was then docketed for January 12, 2000.

After recaving notice of the termination proceedings, Jeenette H. presented Judge Pancake
withaproposed order directing her trangportation fromtheM cDowd | County Jail sothat shemight attend
the proceedings. Judge Pancake declined to enter the order and responded by letter to Jeanette H.'s
counsd gating“I know of no conditutiond directivefor your client to be present, and itisnot our cusom
totrangport personsunder thesecircumstances.” JeanetteH. thenfiled amotionfor awrit of prohibition
in this Court seeking to prohibit the circuit court from refusing to enter her proposed order. Wegranted
aruleto show causereturnable on February 22, 2000. Subsequent thereto, on April 10, 2000, Jeanette
H. filed amotion to dismiss stating that she had been released on parol and, as a consegquence of her

release, the issue raised in her petition for writ of prohibition had been rendered moot.

“At thetime her petition for writ of prohibition wasfiled, Jeenette H. was engaged inasix-
month residential drug-treatment program.

3Jeanette H. s brief does not indicate the duration of her improvement period.
*The DHHR a so sought termination of the parentd rightsof theminor children’ sfathers.

2



.
MOOTNESS

Dueto JeanetteH.’ srdeasefrom cugtody, her incarcerationisnolonger animpediment
to her atendance at the hearing to take up theissue of her parentd rights. For thisreason, theissueherain
raised istechnically moot. Generaly, moot questions are not proper for consideration by this Court.
“*Moot questionsor abdract propostions, the decison of whichwould avail nothingin the determination
of controverted rights of personsor of property are not properly cognizable by acourt.” Syllabus Point
1, Sate ex rel. Lilly v. Carter, 63 W. Va. 684, 60 S.E. 873 (1908).” Syl. pt. 1, Sate ex rel.
Durkinv. Nedy, 166 W. Va 553, 276 SE.2d 311 (1981). Aswith most generd rules, however, there
IS an exception to thisrule:

“A caseisnot rendered moat even thoughaparty to thelitigation
hashad achangein satus suchthat he no longer hasalegdly cognizable
interest inthelitigation or theissueshavelog their adversarid vitdity, if
suchissuesare cgpableof repetition and yet will evadereview.” Syllabus
point 1, Sateexrd. M.C.H. v. Kinder, 173W. Va. 387,317 SEE.2d
150 (1984).

Syl. pt. 2, Sateexrel. Davisv. Vieweg,  W.Va __ ,  SE.2d___ (No. 26845 January 28,
2000). Elaborating on this exception, we have explained:

Threefactorsto be considered in deciding whether to address
technically moot issuesare asfollows: first, the court will determine
whether sufficient collateral consegquenceswill result from determination
of the questions presented soastojudtify rdlief; second, whiletechnicaly
moot in theimmediate context, questions of great public interest may
neverthel essbe addressed for the future guidance of the bar and of the
public; and third, issueswhich may berepesatedly presented tothetria
court, yet escgpereview a thegppdlateleve becauseof their flestingand
determinate nature, may appropriately be decided.



Syl. pt. 1, Israel by Isradl v. West Virginia Secondary Sch. Activities Comm'n, 182 W. Va. 454,
388 SE.2d480(1989). Applyingthexecriteriato the crcumstances presently beforeus, wecondudethat
theissueraisad isproper for our consderaion. Therefore, after reviewing the gppropriate sandard for

our consideration of Jeanette H.’ s petition, we will address the issue on its merits.

[11.
STANDARD FOR WRIT OF PROHIBITION
We have frequently expressed the limitsto our exercise of our origind jurisdictionin
prohibition by explaining thet “[a writ of prohibition will not issueto prevent asmpleabuse of discretion
by atrid court. Itwill only issuewherethetrid court hasno jurisdiction or having such jurisdiction exceeds
itslegitimate powers. W. Va. Code, 53-1-1." Syl. pt. 2, Sate ex rel. Peacher v. Sencindiver, 160

W. Va. 314, 233 S.E.2d 425 (1977).

Jeanette H. falsto explicitly satewhy prohibition isgpproprigtein thisindance. Having
obsarved that her argumentsin support of her petitionraiseno jurisdictiondl issues, however, weconclude
that she damsthelower court exceeded itslegitimate powers. Wehave previoudy defined thefactorsto
be congdered by this Court in determining whether prohibition should issuewhereit is asserted that acourt
has exceeded its |egitimate powers:

In determining whether to entertain and issue the writ of

prohibition for cases not involving an absence of jurisdiction but only

whereitisdamed thet thelower tribuna exceeded itslegitimate powers,

thisCourt will examinefivefactors: (1) whether the party seeking thewrit
has no other adequate means, such asdirect goped, to obtain the desired
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rdief; (2) whether the petitioner will be damaged or prgudiced inaway

that isnot correctable on gpped; (3) whether thelower tribuna’ sorder

Isclearly erroneousasamatter of law; (4) whether thelower tribund’s

order isan oft repested error or manifests persstent disregard for ether

procedurd or subgtantivelaw; and (5) whether thelower tribund’ sorder

raises new and important problems or issues of law of first impression.

Theefadtorsare generd guiddinesthat sarve asaussful Sarting point for

determining whether adiscretionary writ of prohibition should issue.

Although dl fivefactors need not be satisfied, it isclear that the third

factor, the existence of clear error asamatter of law, should be given

substantial weight.
Syl. pt. 4, Sateexrel. Hoover v. Berger, 199 W. Va. 12, 483 SE.2d 12 (1996). Finally, we have
repeatedly declared that “*‘ [m]andamus, prohibition and injunction against judges aredrastic and
extreordinary remedies ... Asextraordinary remedies, they arereserved for redlly extraordinary causes.””
Sateexrd. Lawsonv. Wilkes, 202 W. Va. 34, 38, 501 S.E.2d 470, 474 (1998) (quoting Sate ex
rel. Suriano v. Gaughan, 198 W. Va. 339, 345, 480 S.E.2d 548, 554 (1996)). Seealso Sate ex
rel. United States Fidelity & Guar. Co. v. Canady, 194 W. Va. 431, 436, 460 S.E.2d 677, 682
(1995); Sateexrel. Doev. Troisi, 194 W. Va. 28, 31, 459 S.E.2d 139, 142 (1995). Because
JeanetteH. hasraised anew and important issue of law of fird impressonin thisjurisdiction, wefind it may

properly be considered in the context of awrit of prohibition.

V.
DISCUSSION
Jeanette H. contendsthat the circuit court erred by declining to enter her proposed order

authorizing her trangportation tothe Cabd | County Courthouseto attend adispogtiona hearing addressng



the possibletermination of her parentd rights®> Shearguesthat aparent isentitled to certain due process
protectionsflowing fromthefundamentd interestsassoaated with the parent/child rd ationship. Thepedific
Issue raised by Jeanette H., whether an incarcerated parent has adue process right to be present a a

hearing on the termination of hisor her parentd rights, is aquestion of first impression for this Court.°

Wenotethat the circuit court’ sruling on Jeanette H.’ srequest for transportation was
rendered in aletter rather than aformd order. Whilethe remedy of prohibition istypicaly invoked to
prohibit theenforcement of an order, wefind that under the particular circumstancesof thisunique case,
the issue raised may nevertheless be addressed.

We aretroubled by thefact that, dthough thisisanissue of firstimpression, neither the
West VirginiaDepartment of Health and Human Resourcesnor the guardian ad litemfor JeanetteH.’s
five children saw fit to file aresponse on the merits. We recognize that the guardian ad litemfor these
children hasareputation for diligently and competently discharging her guardianship duties. However, due
to her failureto respond in thisingtance, wefed compeled to reiterate our prior declarations of the duty
owedto minorsby tharr guardiansad litemwhen achild abuse and neglect caseisbrought to thisCourt.
Theimportance of appellate representation by guardians ad litem was summarized in Satev. Michad
M., 202 W. Va. 350, 355 n.11, 504 S.EE.2d 177, 182 n.11 (1998), wherein we observed:

In SyllabusPoint 5 of James M. v. Maynard, 185W. Va. 648, 408
S.E.2d 400 (1991), wehddthat “[t]he guardian ad litem’ srolein abuse
and neglect proceadingsdoesnat actudly cease until suchtimeasthechild
isplaced in apermanent home.” InlnreChristinal., 194 W. Va
446, 454, n. 7, 460 S.E.2d 692, 700, n. 7 (1995), we admonished
guardiansad litemthat “itistheir respong bility to represent their clients
In every stage of the abuse and/or neglect proceedings. This duty
includes appearing before this Court to represent the child during oral
arguments.” The guardian ad litemis aso responsible for filing an
appellate brief on behalf of hisor her child ward. . .. Weagain
underscore that guardiansad litem have aduty to fully represent the
interests of their child wards at all stages of the abuse and/or
neglect proceedings, both in the circuit court and on appeal.

(Emphasisadded). In addition to filing briefsto represent their client’ sintereststo this Court, the
gppearance of guardiansad litemduring oral argument provides animportant resourcefromwhich this
Court may obtain vauableinformation. IninreKatieS, 198W. Va 79, 91 n.16, 479 SE.2d 589, 601
Nn.16 (1996), we commended aguardian ad litemfor his appearance at oral argument and further
(continued...)



Althoughthespedificissuehereinraisedisnovd inthisjurisdiction, itis, neverthdess, well established thet
aparent hasacongtitutionaly protected liberty interest in retaining custody of hisor her childandis,

therefore, entitled to certain due process protections when the State seeks to terminate the parent/child

®(...continued)
described the guardian’s duty of appellate representation:

Wenoatewith goprova that the guardian ad litem for the children gppeared
before this Court for oral argument and was ableto answer several
questions concerning theinterests of the children. Therecord indicates
that the guardian ad litem has been diligent in protecting hisclients
interessbelow. We continue to emphasize that guardians ad litem have
aduty torepresent fully . . . the child’ sappdlaerights, if an apped is
necessary. In Matter of Scottie D., 185 W. Va. 191, 198, 406 SE.2d
214, 221 (1991), we stated:

Itiswdl established that [ ] fter judgment adverseto his
ward, theguardian ad litem hastheright to gpped and the
duty to do so if it reasonably appears to be to the
advantage of the minor[.]” Robinson v. Gatch, 85
Ohio App. 484, 487, 87 N.E.2d 904, 906 (1949). This
Isbased upon the principlethat aguardian ad litem has
aduty to represent the child(ren) towhom heor shehas
been gppointed, aseffectivdy asif theguardian ad litem
werein anormal lawyer-client relationship.

Part of theduty of gppellaterepresentation isthefiling of appdlaebriefs,
even when not invited to do so. . . .

(Emphasisadded). Although theinstant proceeding isnot beforethisCourt on an gpped, and theruling
sought to be prohibited isnot necessarily ajudgment adverseto childrenhereininvolved, it nevertheess
warrants participation by theguardianad litem. Theoutcomeof thisaction certainly affectsthechildren’s
interests. Furthermore, our decisononthisnovel issuewould havebeen aded by aresponseframed from
the perspective of the children’ sinterests. Therefore, weremind dl guardiansad litemthat their duty to
represent their clientsextendsto all stages of abuse and neglect proceedings. See Michad M., 202
W.Va a 355n.11, 504 SE.2dat 182n.11; InreChrigina L., 194 W. Va. 446, 454 n.7, 460 SE.2d
692, 700 n.7 (1995).



rel ationship:

“Inthelaw concerning custody of minor children, noruleismore
firmly established than thet theright of anaturd parent to the custody [of]
hisor her infant child isparamount to that of any other person; itisa
fundamental personal liberty protected and guaranteed by the Due
Process Clauses of theWest Virginiaand United States Condtitutions.”
Syllabus Point 1, In Re Willis, 157 W. Va. 225, 207 S.E.2d 129
(2973).

Syl. pt. 1, InInterest of Betty JW., 179 W. Va. 605, 371 S.E.2d 326 (1988). The Supreme Court
of the United States has similarly observed:

The fundamentd liberty interest of naturd parentsin the care,
custody, and management of their child does not evaporate ssmply
becausethey havenot been modd parentsor havelogt temporary custody
of their childtothe State. Even when blood relationshipsare strained,
parentsretain avitd interet in preventing theirretrievable destruction of
thar family life. If anything, personsfaced with forced dissolution of their
parentd rightshaveamorecritical need for procedurd protectionsthan
dothoseressing dateinterventioninto ongoing family affairs Whenthe
State movesto destroy weakened familial bonds, it must providethe
parents with fundamentally fair procedures.

Santosky v. Kramer, 455 U.S. 745, 753-54, 102 S. Ct. 1388, 1394-95, 71 L. Ed. 2d 599, 606

(1982).

Somegenerd due processprotectionsreating to aparent’ s participation in proceedings
invalving thewdfareof hisor her child(ren) have been established by theWest VirginiaLegidature, which
hasdirected thet “[i]nany proceading pursuant to the provisons of thisartide, the party or partieshaving
custodial or other parental rights or responsibilities to the child shall be afforded a meaningful

opportunity to be heard, including the opportunity to testify and to present and cross-



examinewitnesses.” W. Va. Code § 49-6-2(c) (emphasisadded). Seealso W. Va. Code 8§ 49-6-
5(@) (1998) (Repl. Val. 1999) (“The court shl forthwith proceed to disposition giving both the petitioner
and respondents an opportunity to be heard.” (emphasis added)). In addition, this Court has
previoudy held:
“West Virginia Code, Chapter 49, Article 6, Section 2, as

amended, and the Due Process Clauses of the West Virginiaand United

States Congtitutions prohibit a court or other arm of the State from

terminating the parentd rightsof anatura parent having legd custody of

his [or her] child, without notice and the opportunity for a

meaningful hearing.” Syl. pt. 2, InreWillis, 157 W. Va. 225, 207

S.E.2d 129 (1973).
Syl. pt. 1, West Virginia Dep't of Welfare ex rel. Eyster v. Keesee, 171 W. Va. 1, 297 SE.2d
200(1982) (emphasisadded).” Whiletheforegoing authority clearly establishesthat parentsareentitled
to ameaningful hearing, i.e., theright to testify and to present and cross-examinewitnesses, beforether
parental rights may be terminated, it does not resolve the specific question before us, aswe have not
heretofore addressed the question of whether an incarcerated parent’ sright to amesningful hearing requires

the parent’s physical presence.®

Webdievetha anincarcerated parent’ sright to ameaningful hearingisnot accompanied

"Though not anissuein the present case, we notethat this Court hasaso recognized a
parent’ sdue processright to the ass stance of counsd in proceedingswhich may result in thetermination
of parental rights. Syl. pt. 7, InreLindsey C., 196 W. Va. 395, 473 S.E.2d 110 (1995).

¥ or adiscussion of anincarcerated parent’ sright to be physically present a termination
hearings, see Philip M. Genty, Procedural Due Process Rights of Incarcerated Parents in
Termination of Parental Rights Proceedings. A Fifty Sate Analysis, 30 J. Fam. L. 757, 774
(1991-92).



by an automatic or absoluteright to be physicaly present a termination proceedings. See Syl. pt. 4, In
relnterest of L.V., 240 Neb. 404, 482 N.W.2d 250 (1992) (“ Parenta physica presenceis unnecessary
for ahearing to terminate parenta rights, provided that the parent has been afforded procedura due
processfor the hearing to terminate parenta rights”); InreBaby K., 143N.H. 201, , 722 A.2d 470,
472 (1998) (“[D]ue process does not absolutely require an incarcerated parent’ sphysica presenced a
parentd rightstermination hearing, provided the parent is otherwise afforded procedura due processat
thehearing.” (citation omitted)). Whilethereisno absoluteright to bephysicaly present at ahearing, there
isthe remaining question of what processisdue. Aswe observed above, theright of anaturd parent to
thecugtody of hisor her infant childimplicatesafundamentd liberty interest. Wehave previoudy explained
that in determining the pecific proceduresnecessary to protect aliberty interest, we should consder three
genera factors:
The specific procedurd protections accorded to adue process

liberty or property interest generally require]] consideration of three

digtinct factors: firgt, the private interest that will be affected by sate

action; second, therisk of an erroneous deprivation of the protected

Interest through the procedures used, and the probablevaue, if any[,] of

additiond or subdtitute procedural ssfeguards, and third, the government’s

interest, induding thefunctioninvolved and thefiscd and adminidretive

burdensthat the additiond or substitute procedurd requirementswould

entail.
Syl. pt. 5, Major v. DeFrench, 169 W. Va. 241, 286 S.E.2d 688 (1982). Accord Matthews .
Eldridge, 424 U.S. 319, 334-35, 96 S. Ct. 893, 903, 47 L. Ed. 2d 18, 33 (1976). We have also
recognized that there are certain fundamentd principlesto be gpplied when conducting adue process
andyss, and due process requirements may need to betallored to thespecific circumstances of the case

under consideration:

10



Applicable standardsfor procedural due process, outsidethe
crimina area, may depend upon the particular circumstances of agiven
case. However, thereare certain fundamentd principlesinregardto
procedurd due processembodiedin Articlelll, Section 10 of the West
Virginia Constitution, which are; First, the more valuable theright
sought to be deprived, the more safeguardswill beinterposed. Second,
due processmud generdly begiven before the deprivation occursunless
acompelling public policy dictates otherwise. Third, atemporary
deprivation of rightsmay not requireaslargeamessureof procedura due
process protection as a permanent deprivation.

Syl. pt. 2, North v. West Virginia Bd. of Regents, 160 W. Va. 248, 233 S.E.2d 411 (1977).

ApplyingMajor and North to thecircumstanceswithwhichweare presentedinthiscase,
weareingructed that the determination of the particular due process protectionsto which aparent is
entitledin connectionwith adigpostiond hearing onthetermination of hisor her parenta rights necessitates
the baancing of variousimportant factors. Frd, in consdering the privateintereststhat will be affected by
termination proceadings, utmost priority must be given to the best interests of the child(ren) involved. In
addition, regard should be had for the parent’ ssubgtantid interest inretaining lega custody of hisor her
child(ren). See, eg., Syl. pt. 3, InreKatie S, 198 W. Va. 79, 479 S.E.2d 589 (1996) (“ Although
parents have subgantia rightsthat must be protected, the primary god in casesinvolving abuseand negledt,
asindl family lav maters, must bethe hedlth and welfare of the children.”).° Next, therisk of erroneoudy

terminating the parent’ srightsdueto hisor her absencefrom the digpogtiond hearing, and the effectiveness

°See also Inre Jeffrey R.L., 190 W. Va. 24, 32, 435 S.E.2d 162, 170 (1993)
(“Although therights of the naturd parentsto the custody of their child and the interests of the State as
parens patriae merit significant consideration by this Court, the best interests of the child are
paramount.”).
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of dternatemethodsfor obtaining the parent’ sparticipation, should beweighed. Third, the Siate svarious
Interests, which include, but are not necessarily limited to, the State’ s gnificant parens patriaeinterest
in protecting thewdfare of the childreninvolved, the State' scompdling interest in protecting itscitizens
fromtherisk that aconvicted crimina might escape (especialy when the parent hasbeen convicted of a
violent crime), and thefiscal and adminigrativeburdensto the Statethat areassociated with allowing an
incarcerated parent to attend adigpositiond hearing, should be contemplated. Findly, in andyzing these
factors, due regard should be given to the fundamenta principles st forth in Syllabus point 2 of Northv.

West Virginia Board of Regents, 160 W. Va. 248, 233 S.E.2d 411.

Whilethese consderationspresent arather complex andytica framework, wenotethat
other courts havewrestled with thisissue and formulated amore managegble lis of pedific criteriaasan
aid in performing the appropriate analysis. One such court, the Supreme Court of Nebraska, has held:

Indeciding whether to dlow aparent’ sattendancea ahearing to
terminateparentd rights, notwithstanding theparent’ sincarceration or
other confinement, a court may consider the delay resulting from
prospective parental attendance, the need for disposition of the
proceeding withintheimmediate future, thedgpsed time during which the
proceading hasbeen pending beforethejuvenile court, theexpensetothe
Sateif the Satewill berequired to provide trangportation for the parent,
theinconvenience or detriment to partiesor witnesses, the potentia danger
or security risk which may occur asaresult of the parent’ sreleasefrom
custody or confinement to attend the hearing, thereasonableavail ability

0See Jeffrey RL., 190 W. Va at 32-33, 435 SE.2d at 170-71 (recognizing “that the
State, initsrole of parens patriae, ‘isthe ultimate protector of the rights of minorg,]’ and ‘hasa
ubgtantid interest in providing for thair hedth, safety, and welfare, and may properly sepinand do so
when necessary’” (citing In Interest of Betty J.W., 179 W. Va. 605, 608, 371 S.E.2d 326, 329
(1988)).
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of the parent’ stestimony through ameans other than parental atendance

at the hearing, and the best interests of the parent’ schild or childrenin

reference to the parent’s prospective physical attendance at the

termination hearing.
Syl. pt. 6, Inrelnterest of L.V., 240 Neb. 404, 482 N.W.2d 250. Applying these criteria, the court
in Nebraskaconcluded that alower court had not abused itsdiscretionin disalowing an incarcerated
father’ sphyscd presencea termination proceedingswherethe father was provided notice of the hearing
and the specific accusations againgt him, was represented by counsel throughout the proceedings, was
provided with transcripts of aninitia hearing, participated in asecond hearing by phone, wasgiventhe
opportunity to recal any previoudy caled witnessesfor cross examination and had the opportunity to
present hisown evidence. The court cautioned, however, that “ the procedure utilized by the county court
surpassed the requirements of procedurd due process gpplicableto [this] case; hence, the procedure used
... should not be construed asthe standard to determine procedural due processfor onewho hasa

condtitutional right to beheardinaproceeding.” Inrelnterestof L.V.,240Neb.at __ ,482N.W.2d

at 259.

In reeching itsholdings, the Nebraska Court relied on adecison by the Supreme Court
of North Dakota, in which that court had similarly stated:

Fromour review of casesfrom the variousjurisdictionsand the
principlesof law involved, weare compelled to conclude that aconvict
does not havea congtitutiond right to persondly appear inacivil suit
where he has been permitted to appear through counsel and by
depogtion, if gopropriate. Any right to gopear persondly would haveto
rest upon convincing reasons and would ultimately be left to the sound
discretion of thetrial court.
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In making its determination the trid court may take into account
the costsand inconvenience of trangporting aprisoner from hisplace of
incarceraiontothecourtroom, any potential danger or security risk which
the presence of a particular inmate would pose to the court, the
subgantiaity of the matter at issue, the need for an early determination of
thematter, thepossibility of ddayingtrid until the prisoner isrdleased, the
probability of success on the merits, the integrity of the correctional
sydem, and theinterestsof theinmatein presenting histestimony in person
rather than by deposition.

InInterest of F.H., 283 N.W.2d 202, 209 (N.D. 1979) (citationsomitted). Inthiscase, the court found
that afather’ sdue processrights had not been violated asthe father was* represented by ablecounsd . . . .

[and] was given the opportunity and did appear by deposition.” 1d.

While these two cases from Nebraskaand North Dakotainvolved parentswho were
incarcerated outsde of the state wherein their parenta rightswere being adjudicated, as opposed to the
ingant casewhere JeanetteH. wasanin-gate prisoner, thecourtsdid not limit their discussonsor holdings

to out-of -state prisoners.™ Because due processisaflexible concept, and factors such asthose outlined

"For other casesinvolving out-of-gate incarcerated parents where the courts: analyses
do not appear to have been limited to that particular factua condition, see Pignolet v. Sate Dep't of
Pensions & Sec., 489 So. 2d 588, 591 (Ala. Civ. App. 1986) (explaining that “[w]here thereis
representation by counsd and an opportunity to present testimony through deposition, then due process
doesnot requirethat an incarcerated parent be dlowed to attend the termination hearing”); InreHeller,
669 A.2d 25, 32 (Ddl. 1995) (concurring with the proposition that “*[i]f aparent has been afforded
procedurd due processfor ahearing to terminate parenta rights, alowing aparent who isincarcerated or
otherwise confined in custody of agovernment to attend thetermination hearing iswithin the discretion of
thetria court’” (quoting Inrelnterest of L.V., 240 Neb. 404, 482 N.W.2d 250), and finding no due
process violaion where mother, who knowingly, intdligently and voluntarily choseto discharge gppointed
counsdl and proceed pro se, participated in proceedings by telephone); In re Randy Scott B., 511 A.2d
450 (Me. 1986) (finding no due process violation where parent was represented at al stages of the
proceadings, counsd had theright to crossexamine dl opposing witnesses, parent testified by depodtion

(continued...)
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by the Nebraska and North Dakota courts may be applied to determine the particular due process
proceduresthat arerequired given thecircumstances of eachindividua case, weconcludethat thesame

due process andysisis applicable regardless of where aparent is confined.”® Asone court has aptly

H(...continued)

that was taken two weeks after al other evidence had been presented and counsel had the option of re-
opening the hearing for further cross-examination or additiona testimony); In re Vasguez, 199
Mich.App.44, _ ,501N.W.2d 231, 235 (1993) (commenting that due processrequiresthethree-part
balancing test set forth in Matthewsv. Eldridge, 424 U.S. 319, 334-35, 96 S. Ct. 893, 903, 47
L. Ed. 2d 18, 33 (1976), otherwise“thereisnever arequirement of producing incarcerated parentsat trid
evenif they areinanearby jal and the court findsthat their physical presenceisessentia ether toassst
counse or to resolve crucid factud disoutes’); InreWdfareof HGB, 306 N.W.2d 821, 825-26 (Minn.
1981) (observing that “the determination of what processis dueinvolvesabaancing of theinterests
involved in the specific case under congderation,” and conduding therewasno due processviolaion where
parent was represented by counsd and could have participated through “[ depositionsor interrogations’);
InreBaby K., 143N.H. 201, _ , 722 A.2d 470, 472 (1998) (reasoning that “ due process does not
absolutely requirean incarcerated parent’ sphysicd presencea aparentd rightsterminetion hearing,” but
conduding that mother’ srightswereviolated by informal proceduresinvolving telephoneconnection); In
reRich, 604 P.2d 1248 (Okla. 1979) (deciding that parent was not deprived of due processwhere he
was gppointed counsd and where his opportunity to participate in proceedings via depogition was not
impaired); Sateex rd. Juvenile Dep't v. Sevens, 100 Or. App. 481, 786 P.2d 1296 (1990) (finding
no due processviolation where gatewasrequired to provefactsby dear and convincing evidence, father
wasrepresented by counsd, father testified by telephonefollowing adversewitnesses and responded to
adverseevidence, father was ableto consult with hiscounsel by telephone, counsel meaningfully cross-
examined adversewitnessesand appdlatereview wasdenovo); Ininterest of Darrow, 32 Wash. App.
803, ,649P.2d 858, 861 (1982) (dating “[i]n those caseswhere theimprisoned parent’ sattendance
cannot be procured safely and timely, thetrid court should assurethat the parent isafforded afull and fair
opportunity to present evidenceor rebut evidence presented againg him,” and condluding thet father’ sdue
processrightswerenat violated by virtue of hisabsencea termination procesdingswhere he“wasaforded
afull opportunity to defendin afair hearing while represented by counsdl”). However, some courtshave
seemingly limited their andysi sto Stuationswheretheincarcerated parent isconfinedin another date. See
In re Juvenile Appeal, 187 Conn. 431, 446 A.2d 808 (1982) (providing tenuous guidance as to
whether decision gpplied only to out-of-state prisoners); In Interest of Baby Doe, 130 Idaho 47, 936
P.2d 690 (1997) (same); Sate ex rel. Children, Youth & Families Dep’t v. Ruth Anne E., 126
N.M. 670, 974 P.2d 164 (1999) (limiting decision to out-of-state prisoners).

AWe recognize that this State’ s ahility to achieve the appearance of aparent whois
incarcerated in another state, assuming such appearance is appropriate, will require the consent and
(continued...)
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explained, “[d]ue processisnot adtatic concept; rather itsrequirementsvary to assurethe basic fairess
of each particular action according toitscircumstances.” Inlnterest of J.L.D., 14 Kan. App. 2d 487,
__, 794P.2d 319, 321 (1990) (criticizing an earlier decison of the Court of Appedsof Kansss, Inre
SM., 12Kan. App. 2d 255, 738 P.2d 883 (1987), which involved an in-state prisoner and had the effect
of “logicaly leed[ing] oneto beievethat aparent hasan absoluteright to be present a aseverance hearing

without regard to the particular circumstance in the individua case”).*

Moreover, other jurisdictions have adopted Smilar rulesin casesinvolving prisoners
confined withinthe state. See Peoplein Interest of C.G., 885 P.2d 355, 357 (Colo. Ct. App. 1994)
(rgecting Sate-incarcerated fether’ s attempt to distinguish his case from one where parent wasincarcerated
out-of-gtate, and finding no due process viol ation where “arespondent has an opportunity to appear
through counsd and is given an opportunity to present evidence and cross-examine witnesses through
depogition or otherwise’); In Interest of J.S, 470 N.W.2d 48, 52 (lowa Ct. App. 1991) (concluding,
In caseinvolving in-sateincarcerated father, “ [w]hereaparent recaives natice of the petition and hearing,
Isrepresented by counsd, counsd is present a the termination hearing, and the parent has an opportunity
to present testimony by deposition, we cannot say the parent has been deprived of fundamentd fairness’

(citations omitted)); In Interest of A.P., 692 A.2d 240, 243 (Pa. Super. Ct. 1997) (finding state-

12(....continued)
cooperation of that other state.

At least onejurisdiction has statutorily granted an aosol uteright to gppear a termination
proceadingsto parentswho areincarcerated in certain gpecified fadllitieswithin the Sate, eg., Sate prison,
county jail, etc. See Cal. Penal Code § 2625 (1996) (West's Supp. 2000); Inre Gary U., 136 Cdl.
App. 3d 494, 186 Cal. Rptr. 316 (1982) (discussing Cal. Penal Code § 2625).
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incarcerated parent’ sdue processrightswere not viol ated where parent participated “[b]y way of a
conferencecdl, .. . wasableto hear thetestimony presented, testif[ied] inhisown behdf, and confer[red]
confidentialy with hiscounsd”); Najar v. Oman, 624 SW.2d 385, 387 (Tex. Ct. App. 1981) (holding
tria court did not abuseits discretion in denying abench warrant that would have allowed in-state
Incarcerated parent to be present at termination proceedings where parent “was represented by counsd,”
and where*[c]ounsd cross-examined [opposing party’ 5] witnesses and was given the opportunity to

present evidence”).

Finally, we notethat the question of whether anincarcerated parent may appear ata
dispositiona hearing iswithin the discretion of the circuit court. See Syl. pt. 3, in part, Craigo V.
Marshall, 175W. Va. 72, 331 SE.2d 510 (1985) (“Whether aprisoner may appear at trid isamatter
committed to the sound discretion of thetrial court.”). Seealso InreHeller, 669 A.2d 25, 32
(Dd. 1995) (““If aparent has been afforded procedurd due processfor ahearing to terminate parentd
rights, allowing aparent who isincarcerated or otherwise confined in custody of agovernment to attend
the termination hearing iswithin the discretion of thetriad court.’” (citation omitted)); Syl. pt. 5, Inre
Interest of L.V., 240 Neb. 404, 482 N.W.2d 250 (“If a parent has been afforded procedura due
processfor ahearing to terminate parental rights, allowing aparent who isincarcerated or otherwise
confinedin custody of agovernment to attend thetermination hearing iswithinthediscretion of thetrid
court, whose decision on gpped will be uphddin the absence of an abuse of discretion.”); In Interest of
F.H., 283 N.W.2d 202, 209 (N.D. 1979) (“ Any right to appear personaly would haveto rest upon

convincing reasons and would ultimately be left to the sound discretion of thetria court.”); Najar v.
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Oman, 624 S\W.2d 385 (holding trid court did not abuseits discretion in denying abench warrant that

would have allowed in-state incarcerated parent to be present at termination proceedings).

After thoughtfully consdering the above-discussed authority, wefirst hold that whether an
incarcerated parent may atend adispostiond hearing addressing the possibletermination of hisor her
parentd rightsisamatter committed to the sound discretion of the circuit court. Next, we hold that in
exerdgngitsdiscretionto decidewhether to permit anincarcerated parent to attend adispositiond hearing
addressng the possibletermination of hisor her parentd rights, regardlessof thelocation of theinditution
whereinthe parent is confined, the dircuit court should belance thefollowing factors: (1) theddlay resulting
from parentd attendance; (2) the need for an early determination of themétter; (3) thedgosad timeduring
which the proceeding has been pending beforethe circuit court; (4) the best interests of thechild(ren) in
referenceto the parent’ sphysicd attendanceat thetermination hearing; (5) thereasonableavail ability of
the parent’ stestimony through ameans other than hisor her atendance a the hearing; (6) theinterests of
theincarcerated parent in presenting hisor her testimony in person rather then by dternate means; (7) the
affect of the parent’ s presence and persond participation in the proceedings upon the probability of hisor
her ultimate success on themerits; (8) the cost and inconvenience of trangporting aparent from hisor her
place of incarceration to the courtroom; (9) any potentid danger or security risk which may accompany
the incarcerated parent’ strangportation to or presence at the proceedings; (10) the inconvenience or

detriment to parties or witnesses; and (11) any other relevant factors.

Inthe case at bar, Jeanette H. hasfiled amotion to dismiss stating that she has been
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released on parole. Consequently, awrit of prohibition to prevent the enforcement of Judge Pancake' s

ruling is no longer necessary, and the writ of prohibition is dismissed.

V.

CONCLUSION

For the reasonsexplained in the body of thisopinion, thewrit of prohibitionisdismissed.

Writ Dismissed.
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